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Ulrich Helm supported us in the analysis of our claim position, in
the preparation of negotiations, and finally in the implementation
and conclusion of settlements.

With his strong industry background, he was able to realistically
assess our claim potential and then define a strategy to reach an
agreement that was acceptable to both parties. Throughout the
process, Ulrich was extremely focused and a constant challenge
for both the organization and the other party.

Dr. Friedrich Schneider
Executive President, Bilfinger
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| have conducted many negotiations. Working with Ulrich was a
new experience for me. We had this complex case that we wanted
to settle amicably. It was the first time that a “strategic litigator”, in
addition to my Scandinavian lawyers on site, more or less rejected
the negotiating tactics | had proposed and explained in detail why
it would be better to do it differently. He convinced me and it

worked.

Peter Odemark
Managing Director, Findus AB
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Efficient Conflict Resolution Through
Strategic Action

Legal disputes are expensive, time consuming, and tie up
internal resources.

Instead of pursuing new projects, organisations are forced
to deal with legacy issues in a laborious manner. Conflicts
often end up in court proceedings or even more costly
arbitration, all too often only because the conflict was
approached without a clear plan.

Lacking a clear plan means organisations are reactive

rather than proactive. They become “victims” of the process
because they are swept along by predetermined procedures
that may not serve their best interests, rather than actively
managing the conflict to achieve the most advantageous
resolution possible.

In contrast, strategic planning allows organisations to assess
their options, prepare for negotiations, and thereby position
oneself to resolve disputes more efficiently, cost-effectively,
and favourably. The structure provided by the Golden Rules
will assure that the outcome of the conflict resolution is
economically more favourable, and significant time (and
therefore costs) is saved.

The ten Golden Rules of Conflict Resolution, briefly
introduced below, are aimed at promoting this structured
negotiation strategies. Hence, they are avaluable resource
for anyone seeking proven methods to resolve conflicts
efficiently and successfully.
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Ulrich Helm

Partner

Signature Litigation
ulrich.helm@
signaturelitigation.com
Tel: 00491605307324
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1 Dropping the anchor for negotiation

Right at the beginning of the negotiation the probable centre
is determined in which the parties will meet for a settlement.
Thus, the negotiation is in fact already “over” as soon as both
parties have dropped their respective “anchors”; therewith
indicating their respective extreme positions.

In view of the importance of “anchor dropping”, it is surprising
and probably due to ignorance that negotiations at project
level are practically not or hardly prepared at all. A number is
arbitrarily “thrown into the ring” and then the planiis: “Let’s see
what the other side has to say about this.” This not only allows
the other party to set the “counter anchor”, it also allows the
party to determine the outcome of the negotiations which sits
in the middle of their extreme starting positions.

But how to drop the anchor? If it is set too high, there is a
danger that negotiations will be cancelled quickly, because
parties know the settlement will be in the middle of their initial
position and at least one party is not prepared to accept this
result. If it is set too low, no economically viable settlement
can be reached. Experiments conducted by negotiation
psychologists have now shown that there is a so-called “anchor
effect” which influences the thought process of the negotiators

and, if the negotiations fail, will also influence the judge involved
in the case. In an experiment, one lawyer demanded $ 300,000
and another $ 700,000 for the same facts in a fictitious case.
The courts that were called upon to decide on this experiment
awarded an average of $ 188,000 to the $ 300,000 claim and an
average of $421,000 to the $700,000 claim. The reason for this
is the manipulative effect of the anchor effect. It structures the
thought process in such a way that it motivates the court (and
even the opposing party) to think of circumstances that could
prove that the actual correct value of the claim asserted could

”2

be close to the “anchor”.

Malouff/Schutte, Shaping juror attitudes: Effects of requesting

different damage amounts in personal injury trials, The Journal of Social
Psychology, 1989, p. 491; Schweizer, Kognitive Tauschungen vor Gericht,
Zirich, 2005, Rn 204.
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Schweizer, Kognitive Tauschungen vor Gericht, Ziirich, 2005, Rn. 195;
Wilson/Houston/Etling/Brekke, A new look at anchoring effects: Basic
anchoring and its antecedents, Journal of Experimental Psychology, 1996,
p.38f.
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Thinking about the end right
from the start: the negotiation
goal

In order to determine the “anchor” as effectively as possible,
one’s objectives for a desired settlement should be formulated
in key points for oneself. After all, one will be judged on how
well one settles things. An unclean or incomplete conclusion
might reverberate for years. The art of ending things well
requires the knowledge of when it is better to stop and settle,
instead of fighting in court. If court is decided, there should

be sufficient certainty that the set negotiation goal will be
achieved with the help of the court.?

Properly assessing the risks and
3 possible outcome

The objective of the negotiations should be based on the
outcome that is expected to be achieved in a court case that is
based on the merits. Otherwise, one risks becoming a victim
of one’s own exaggerated expectation: “If you know the enemy
and yourself, you need not fear the outcome of 100 battles.’,
Sun Tsu says . A decision tree analysis helps to assess the
opportunities and risks of a case by visualizing the structure of
the conflict and enabling the weighing of the arguments “pro”
and “contra”.
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Industry knowledge is key in
overcoming resistance through
speed

“If one strikes first before the opponents have time to think or
prepare, they will become emotional and these emotions often
lead to mistakes which in turn are used as leverage.”

A speedy negotiation preparation is, therefore, of the essence.
This requires that one understands the complex issues in
discussion in such detail which allows to simplify without
forgetting, or manipulation of, important information. This
process of simplification enables the negotiator to deal with
complex issues in such a way that the other side will not be
overwhelmed by the case’s complexity and, fearing of a wrong
decision, will not settle.

Only an experienced lawyer who knows the technical issues
well enough as well as the particulars of the contracts used will
be able to be speedy with this preparation as he does not need
to invest time in learning the technical issues and understand
the contractual basis of the case from scratch. Their knowledge
of the industry allows their client to act rather than react,
creating an advantage that cannot be underestimated.

Robert Greene, The 33 Strategies of War, New York, 2006, S. 283 f.
Sun Tsu, The Art of War
Greene, a.a.0.,S5.179f.

SIGNATUREK 4™



5 Meticulously preparing
negotiations

Once the objective of the negotiation has been defined

in light of the opportunities and risks of the conflict, the
negotiating tactics will be developed. This means that
further action points are to be determined, for example:
Which messages should be conveyed in daily project
correspondence in order to get the negotiation process
moving forward or at least to not endanger it? At which
management level should the negotiations commence?
Are there statements in the project file which will be
counterproductive in litigation later on and, if so, how can
they be softened in future communication? Which experts
could be helpful? Which concrete questions should the
experts answer?

n THE ART OF DISPUTE RESOLUTION IN 10 GOLDEN RULES

6 No storytelling

Time and again, negotiators present a conflict from the
perspective of their party as a chronologically constructed
history, i.e. as a sequence of experienced events. The
negotiating partners are regularly overwhelmed by the
complexity of the many aspects, which themselves consist of
sub-aspects, and must be taken into account.®

Even if the other side is not overwhelmed by the case’s
complexity: The sum of mutually influencing aspects,

based on complex facts and technical information and

the interaction of many player is simply not negotiable.
Presenting a case as a linear historical outline does not
resolve this problem. Even worse, the other side will present
its chronology of events and the result will be that the parties
talk past one another.”

Instead, one should understand the structure of the case
and agree on this structure with the other side as a first

step. Therefore a structure, such as a decision tree, is the
way out of the excessive demands on human information
processing. Once the structure of a case is understood, the
effect of interventions in this system, i.e. the structure can be
estimated.

The inevitable consequence is that one automatically takes
the lead in the negotiation: Whoever sets the structure of a
conversation leads it.

Specifically, a conflict should be generally structured
according to the contract and the underlying law. It is
necessary to define the respective claim requirements and
defences and to then allocate the arguments accordingly.
However, complex systems will develop as both parties will
learn more about their case over time. It is not enough to
analyse the “now” - the “tomorrow” must also be estimated.

Dietrich Dérner, Dei Logik des Misslingens (Strategisches Denken ni komplexen Situationen), .2 Aufl., Hamburg, 1989.
Fritjof Haft, Verhandlung und Mediation (Die Alternative zum Rechtsstreit), 2. Aufl., Miinchen, 2000.
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7 Helping the other side in your
own interest

If the other party does not realistically assess its opportunities
and risks, no reasonable settlement can be reached. The only
way to avoid this is to help the other side realistically assess
its own chances and risks and, above all, to explain the reasons
why they might lose the case in court. If the other side gets the
impression that the risk of losing is not only marginal, this will
considerably increase their willingness to settle.

Communication is a kind of war; your battlefield are the
resistant and defensive minds of the other side that require
influence. The goal is to penetrate their defence and keep
their minds occupied. One can smuggle only manipulative
information behind “enemy lines” by sending messages
through small details that make the other side think that they
have arrived at the wished conclusions by themselves.®

8 Using the power of clarity

The measures described above aim to benefit from the “power
of clarity”.

Anyone who has ever conducted an extensive arbitration case,
in which hundreds of pages of pleadings were exchanged,
many expert opinions were submitted, and several days of
hearings were held, was surprised to find that in the end a
maximum of three questions at most decided the case.

In addition, a case, which was once hardly comprehensible
and which was already difficult to grasp due to the number

of facts involved, was suddenly completely clear to all parties
involved and could be described by them in a few sentences.
Since only a maximum of three questions had to be discussed.
At the end of the trial everything had become quite “easily”
understandable.

The closer one gets to this state, the stronger their position
when entering an out-of-court hearing (and of course even
more so to a court case). One can then concentrate on the
essentials without being confused by smoke candles.

Greeneg, a.a.0,,S. 393f.
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9 Carefully drafting interim
settlements

In view of the complex contractual situation, drafting
settlements is more difficult than often assumed and the
settlement should resolve a conflict without at the same time
creating future new conflicts.

Hence, careful attention should be given to these
settlements, particularly how these will relate to the existing
contracts. This review often raises difficult legal questions
that need to be resolved.

It does not come as a surprise that settlements drafted

at project level with a light touch and, therefore, without
sufficient legal advice, while a project is still in progress, are
one of the most common reasons for disputes in court later.

Greene,a.a.0.5.271f.
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10 Pressure

Applying pressure means, for example, freezing the
opponent’s entire assets by means of arrest (if legally
possible).

Exerting pressure does not mean working with threats. As
soon as threats are made, a factual negotiation is almost
impossible. Furthermore, threats will be tested as to they will
actually be executed. This is often not the case. Instead, the
threatening side loses face.

The downside of pressure is that it triggers counter-pressure.
In many cases, the party exerting pressure does not foresee
the mean used for counter-pressure. It might find itself then
in bargaining situation worse than before trying to pressurize
the other side.
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Testimonials
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In one of my previous assignments, | had the opportunity to work closely with Ulrich
in a highly complex construction-related legal dispute. He helped us to complete the
dossier, assess our position and prepare and implement the negotiation strategy.
Ulrich is much more than just a lawyer; he not only acted as our strategic advisor,
but also guided the internal and external advisors involved, and, importantly, at

the beginning of the negotiations, he drafted a paper for our Board of Directors
reflecting the opportunities but also the challenges of the case at hand. In the end,
the matter was settled in accordance with the strategy defined at the beginning.

| admire and appreciate his consistent and pragmatic approach, his sound
entrepreneurial judgement, his ability to keep us all on the right track even when
things turned out to be more complicated than expected, but above all for having
“made the company, the Board of Directors and my role secure” by delivering the
“final execution”. | can certainly recommend him for any complex legal dispute.

Anja van Bergen-van Kruijsbergen
GC Accell Group NV, previously GC Arcadis
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Ulrich was the driving force behind our
strategy, which from the very beginning
included the out-of-court and in-court parts
of the dispute (to this end he also streamlined
the briefs of our local lawyers). It is thanks

to him that our team (management, legal
department and external local lawyers) “pulled
off” the strategy once agreed upon without
straying from the path. | have not known this
kind of competence before - | would call him
a ‘strategic litigator’ who can be deployed

internationally.

Neil Fletcher
Head of the legal department, Nomad Foods
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Partner, Frankfurt

00491605307324 | ulrich.helm@signaturelitigation.com

Ulrich Helm is a founding partner of Signature Litigation’s Frankfurt office, specialising in international arbitration, particularly in relation to the construction, energy and

renewable energy industries, as well as litigation relating to product liability and mass torts.

With 30 years’ experience in complex cross-border disputes concerning construction, energy and infrastructure projects, Ulrich has represented clients in over 20 countries.
Ulrich provides strategic, results-driven legal counsel to clients across the construction and engineering sectors and he has considerable experience in out-of-court
negotiations, mediation, dispute adjudication board proceedings, as well as in litigation and arbitration.

Sectors of focus include energy and renewable energy - such as offshore wind and power plants -, manufacturing, chemicals, construction, infrastructure, utilities, as well

as public private partnerships. In respect of his construction arbitration and disputes expertise, Ulrich advises on several areas including delay in delivery, building defects,
mechanical failure, as well as other project-related disputes. He can also call on experienced civil and common law colleagues from the Signature offices, as and when required,
and similarly draw on his extensive network of tried and tested experts.

Ulrich also conducts ‘cold eye’ reviews of ongoing projects, identifying potential issues early on for clients and implementing strategies to avoid disputes before these can arise.
Ulrich is widely recognised for his expertise in arbitration and litigation matters relating to construction law by Best Lawyers. He has also been recognised by Who's Who

Legal as a thought leader in Germany for Construction, with the Guide noting that he is “much admired by peers for his strategic thinking.” Ulrich has also been recognised

as a ‘Recommended Lawyer’ for construction by Expert Guides, while The Legal 500 Germany Guide has noted his “deep understanding of technology”, and his “high level of

expertise”.

Ulrich is admitted to the Frankfurt bar, and he works in both German and English.
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Notes
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